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Issue 2

COURT REPORTS

did not challenge the trial court's holding regarding the rest of the
elements of a prescriptive easement. Since Czeryba exercised his rights
under the express easement as if his easement contained an express
grant of riparian rights, including the right to maintain docks and
boatlifts and the right to moor boats, he acquired a prescriptive easement to those riparian rights. Thus, the court reversed the trial court's
holding that the express easement granted riparian rights, but affirmed the holding that a prescriptive easement granted riparian
rights.
Stary Washburn
Glen Lake-Crystal River Watershed Riparians v. Glen Lake Ass'n, 264
Mich. App. 523 (Mich. Ct. App. Dec. 7, 2004) (affirming order changing lake level algorithm on grounds that no clear error existed in trial
court's decision finding one party's expert witnesses more convincing
than other party's expert witnesses, and that the trial court considered
all required statutory considerations).
A group of property owners in the Glen Lake-Crystal River watershed ("Property Owners") filed suit against the Glen Lake Association
("GLA") in the Leelanau Circuit Court seeking an order modifying the
water level algorithm for Glen Lake, which the GLA was responsible for
managing. The GLA was constructing a new dam to better control the
level of Glen Lake. The Property Owners, who lived downstream from
Glen Lake, demanded the GLA adjust the lake level to increase downstream flow. All parties stipulated that some level adjustment was necessary. The trial court, after considering expert testimony, adopted the
Property Owners' proposed algorithm for controlling the future level
of the lake over the GLA's proposed algorithm, and directed formation
of a technical committee to implement the algorithm. The GLA appealed.
In affirming the trial court, the Court of Appeals of Michigan
quoted extensively from the trial court's findings and conclusions.
First, the court noted how all parties stipulated that some change in
the level of the lake was necessary. By making such stipulations, the
GLA waived any claim that the trial court erred in entering its order
for a new lake level. Next, the court found that the trial court made no
clear error in finding the Property Owners' expert testimony more
convincing than the GLA's expert testimony. Lastly the court held the
trial court considered all of the statutorily mandated factors including
past lake levels, location of other water features, government reports,
hydrology of the watershed, downstream impact, and wildlife habitat
protection and enhancement. The court thus affirmed the trial court's
order changing the lake level algorithm.
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